No. 84706

INTHE
MISSOURI SUPREME COURT

SHERYL L. WYRECK-HAAKE,
Appellant,
V.
STATE OF MISSOURI,

Respondent.

Appeal from the Circuit Court of Ray County, Missouri
The Honorable Werner A. Moentmann, Judge

RESPONDENT'SSUBSTITUTE STATEMENT, BRIEF AND ARGUMENT

JEREMIAH W. (JAY) NIXON
Attorney General

KAREN L. KRAMER
Assistant Attorney General
Missouri Bar No. 47100

P. O. Box 899

Jefferson City, MO 65102
(573) 751-3321
Attorneysfor Respondent



TABLE OF CONTENTS

TABLEOF AUTHORITIES . ..o e e 2
JURISDICTIONAL STATEMENT . ..o e 5
STATEMENT OF FACT S . .. e e e 6
ARGUMENT

Point | - Counsd not ineffective in recommending non-binding agreement .. ............ 11

Point I - Counsdl not ineffective for not objectingat sentencing . .. .. .. ..o ool 30
CON CLUSION . e e 42
CERTIFICATEOF COMPLIANCEAND SERVICE .. .. .. e 43
APPEN DD X A-1



TABLE OF AUTHORITIES

Cases

Amrinev. State, 785 SW.2d 531 (Mo. banc 1990),

cert. denied 498 U.S. 881 (1990) . ... ittt e 39
Bauer v. State, 949 SW.2d 248 (MO.App.S.D.1997) . ... . 26
Comstock v. State, 68 SW.3d 561 (MO.AppW.D.2001) . .......ciii i 20
Copev. State, 989 SW.2d 265 (MO.App.E.D.1999) ...... ... ... i, 25
Good v. State, 979 SW.2d 196 (MO.AppW.D.1998) ....... ..., 20, 25, 40
Graysev. State 817 SW.2d 640 (MO.App.SD. 1991) . ... ...t 27
Harrison v. State, 903 SW.2d 206 (Mo.App.W.D.1995) ................. 18, 19, 24, 25, 35
Hicksv. State, 918 SW.2d 385 (MO.APP. E.D. 1996) . ... 'veeeaaaeaens. 13, 32
Johnson v. State, 921 SW.2d 48 (MO.ApPPW.D.1996) . .......iiiiii e 26
Krider v. State, 44 SW.3d 850 (MO.App.W.D.2001) ..o 26
Lewisv. State, 880 SW.2d 339 (MO.APP.SD. 1994) . . ..o e e 27
Schellert v. State, 569 SW.2d 735 (Mo.banc1978) ... ....... ..., 18,19, 21, 22
Simpson v. State, 990 SW.2d 693 (MO.App.E.D.1999) ..... ... ... i 20

State v. Clay, 975 S.W.2d 121 (Mo.banc 1998),

cert. denied 525 U.S. 1085 (1999) . .. ...ttt 39
State v. Taylor, 929 SW.2d 209 (Mo. banc 1996),

cert. denied 117 S.Ct. 1088 (1997) . ..o v it 12,31
Statev. Tokar, 918 SW.2d 753 (Mo. banc 1996),

2



cert. denied 117 S.Ct. 307 (1996) .. ... oiiiii 12,31
State v. Wyreck-Haake, No. WD59803

(MO.APP.W.D., dune11,2002) . . . .ottt e e e e e e e e 5,10
Stevensv. State, 770 SW.2d 496 (MO.App.ED.1989) ... ... .. i 26
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052,

BOL.EA2d 674 (1984) .. ..ot 12,31, 32

Stufflebean v. State, 986 SW.2d 189 (MO.APP.W.D. 1999) . ... ovver e, 20, 35
United States v. Henderson, 565 F.2d 1119 (9" Cir. 1977),

cert. denied, 435 US 955 (1978) .. ...ttt 21

United Statesv. Rhodes, 253 F.3d 800 (5" Cir.2001) .........cuviiiiiieeeeeaiinnnn.. 21

United States v. Schmader, 650 F.2d 533 (4" Cir. 1981)

cert.denied, 454 U.S. 898 (1981) . ...ttt 21
Whitev. State, 954 SW.2d 703 (MO.APPW.D. 1997) .. ..ot 28
Whitev. State, 954 SW.2d 703 (MO.APPW.D.1997) ... ..o e 26
Whitev. United States, 308 F.3d 927 (8" Cir.2002) ... ... 21
Wilson v. State, 813 SW.2d 833 (Mo.banc1991) ........... ... ... 12, 31
Yoakum v. State, 849 SW.2d 685 (MO.App. W.D.1993) .......... ... 39

Other Authorities
ArticleV, 810, Missouri Congtitution (asamended 1982) . ... 5
Federd Ruleof Criminal Procedure 11 . . .. ... ..ot e e 20
Supreme Court RUIe24.035 . . . ... oo 50912 31



Supreme Court RUIE 30.27 . . . ..o e 5,10

Supreme Court RUIE 83.04 . . . .. o 5,10
8050, 00 . 8, 13, 15, 32, 33, 36
8566.032, RSMO 2000 . . . .ottt e 5
8006.0082 . . . i 5
8008045 . . . 5



JURISDICTIONAL STATEMENT

This gpped isfrom the denid of a maotionto vacate judgment and sentence under Supreme Court
Rule 24.035 in the Circuit Court of Ray County. The conviction sought to be vacated wasfor first degree
statutory rape, 8566.032, RSMo 2000, firs degree statutory sodomy, §566.062, and first degree
endangering the welfare of achild, 8568.045, for whichthe sentence was seventeen years on the statutory
sodomy and rape charges and three years onthe endangering the welfare of achild charges. The Missouri
Court of Appeds, Western Didtrict, affirmed gppd lant’ sconvictionand sentenceper order and unpublished
memorandum opinion. State v. Wyreck-Haake, No. WD59803 (Mo.App.W.D., June 11, 2002). It
denied gppdlant’s motion for rehearing on July 30, 2002.

Thisappeal does not involve any of the categories reserved for the excdlusive appellatejurisdiction
of the Supreme Court of Missouri. On October 22, 2002, pursuant to Supreme Court Rules 30.27 and
83.04, this case was transferred to this Court. Therefore, this Court now has jurisdiction of this apped

pursuant to Article V, 810, Missouri Constitution (as amended 1982).

Al gatutory citations are to RSMo 2000 unless otherwise noted.

5



STATEMENT OF FACTS

Appdlant, Sheryl Leann Wyreck-Haake, was charged by information with two counts of first
degree statutory sodomy, one count of statutory rape, two counts of first degree endangering the welfare
of achild, and four countsof second degree child molestation (LF 1, 12-17). Anamended informationwas
subsequently filed (LF 3, 6-11). OnNovember 2, 1999, appellant appeared beforethe Honorable Werner
A. Moentmann in the Circuit Court of Ray County and pled guilty to the two counts of statutory sodomy
and the statutory rape charge, and entered an Alford pleaof guilty to the counts of endangering the welfare
of achild (LF 3-4, 40). The four counts of second degree child molestationwere nalle prossed (LF 8-9,
14-15; Tr. 55).

Appdlat understood the charge agangt her (LF 18). Appellant understood the range of
punishment for the offense of which she was charged (LF 19, 31). She understood that she was waiving
her right to a trid and dl other rights appurtenant thereto (LF 18-19, 38-40). She understood that the
court would assess the punishment (LF 19). She had not been threatened, intimidated, or mistreated in
order to cause her to pleaguilty (LF 18, 40). Shehad had the opportunity to discussthefacts surrounding
the case with her atorney and with family and friends and did not need additional time to do so (LF 19,
35). Appdlant indicated that shewas satisfied with her attorney’ sadvice and was satisfied in every respect
with his representation (LF 19).

Appdlant understood that the terms of the pleabargain were 17 years on each of the sodomy
counts and the rape counts, said sentences to run concurrently with each other, and three years on the
endangering the wdfare of a child counts, said sentences to run concurrently with each other, but

consecutive to the 17 year sentences (LF 19, 30). Appellant understood that the prosecutor would



recommend a 120 day callback provisonand that defense counsal would argue for probation(LF 19, 30-
31). Appdlant understood that the court would decide whether to give her probation or not (LF 30).
Appdlant understood that the tria court was not bound by the plea agreement, did not have to accept or
honor the pleabargain, and could assess a punishment greater or lessthanthe pleabargain agreement (LF
19, 31). Appdlant understood that the plea bargain was only arecommendation and that she did not have
aright to withdraw her guilty pleaif thetrid court did not accept it or did not give appellant probation as
argued for by counsd (LF 19, 31).

If the case had gonetotrid, the evidence would have shown that on March 24, 1999 and March
28,1999, inRay County, appelant engaged indeviate sexud intercourse, oral sex, with Trac Hendrix, who
was under 14 years of age a thetime (LF 32, 37). One of these acts occurred at gppellant’s home, the
other inher car (LF 33). OnMarch 26, 1999, in Ray County, appellant engaged in sexud intercoursewith
Trac Hendrix, who was under 14 years of age at that time (Tr. 32, 37). Thisact occurredinappelant’s
car (LF 33). Appdlant admitted to these facts (LF 32). Appdlant dso acknowledged that if the case
went to trid, the state would prove that onMarch 25, 1999, while a school where she was employed as
ateacher’ sade, she had contact with her hand to Trac Hendrix’ sgenitals and that, as an employee of the
school digtrict, she was a person charged with Hendrix’s care (LF 33, 38). A dmilar incident occurred
onMarch 26, 1999 (LF 33, 38). Appdlant acknowledged that thiswould bethe state’ sevidence and that
she would probably be convicted on the endangering countsiif the case went to trid (LF 33-34, 38).

The court found gppellant’s plea to have been voluntarily made with afull underganding of her
condtitutiond rights and the consequences of such a plea (LF 40). The court ordered a presentence

invedigation (LF 4, 40). Sentencing was deferred until January 11, 2000 (LF 4). At the sentencing



hearing, the state’ srecommendationwas that gppellant be sentenced only on the endangering counts, that
gopelant be sentenced to concurrent sentences of three years on those charges, and gppdlant be given
120-day shock probationonthose countsunder 8559.115 (LF 46, 106). The state said that if the Court
did recal appdlant, the state would recommend straight probation on the statutory rape and sodomy
charges, backed up by sentences of 17 years concurrent on the statutory rape and sodomy charges (LF
46; Tr. 39). The state would also recommend straight probation on the longer sentences (LF 47).
Appdlant indicated that she understood that that would be the state’ s recommendation and that
it was only a recommendation (LF 47). Appelant understood that the Court was not bound by the
recommendationand could imposeagreater or lesser sentence than that recommended by the prosecutor
(LF 48). Appdlant dso understood that if the Court did not follow the recommendation, she would not
be dlowed to withdraw her guilty plea(LF 48). Appdlant said that she wished to continue with her guilty
plea (LF 48). Appdlant understood that thetrid court had the option of bringing her back after 120 days
of incarcerationbut did not have to exercise that option (LF 64). Thetrid court ruled that it did not
fed that a120-day cdl back or probation was appropriate under the circumstances of the case (LF 102).
The court aso found that the statutes do not provide for a 120-day call back in instances of statutory
sodomy or statutory rape (LF 101-102). The tria court sentenced appellant to seventeen years on each
of the statutory sodomy counts and on the rape count, and to three years on each of the endangering the
welfare of a child count (LF 4, 21-24, 102-103). The seventeen year prison sentences were run
concurrently to each other, and the three year sentences were run concurrently with each other, but

consecutively to the 17 year sentences (LF 5, 21-24).



Defense counsdl observed that it had been the recommendation of the state that appellant be
sentenced that day only on the endangering the welfare of a child counts, and that she then be returned for
adecision regarding the seventeen-year sentences on the other charges (LF 106). Defense counsdl was
concerned that if the court did not follow these recommendations, the court would not have the authority
to bring appellant back before it, and she would have to serve 85 percent of her sentence before being
eligible for parole (LF 106). The court observed that the 85% rule did not gpply to statutory sodomy or
rape convictions and that the norma probation and parole guidelines applied (LF 106). After sentencing,
aopdlant still gated that she had no complaints about counsdl’ s services (LF 105).

Appdlant timdly filedapr o se motionfor postconvictionrdief under Supreme Court Rule 24.035
(LF 109-114). Counsd subsequently filed an amended motion on gppellant’s behdf (LF 121-137). An
evidentiary hearingwas held. Toavoid unnecessary repetition, any factsadduced at appellant’ sevidentiary
hearing, to the extent rdevant to gppdlant’s dams, are set out as necessary in respondent’s argument,
infra. On February 27, 2001, the trid court issued an order and findings denying appe lant’s motion for
postconviction relief (LF 174-182).

The Missouri Court of Appedls, Western Didtrict, affirmed appellant’ s convictionand sentence via
order and unpublished memorandum opinion. State v. Wyreck-Haake, No. WD59803 (Mo.App.W.D.
June 11, 2002). It denied appdlant’s motion for rehearing on July 30, 2002. On October 22, 2002,
pursuant to Supreme Court Rules 30.27 and 83.04, this Court granted appellant’s motion to transfer the

case to this Couirt.



ARGUMENT

THEMOTIONCOURTDID NOTCLEARLY ERRINDENYING APPELLANT’S
RULE 24.035 MOTION, IN WHICH SHE ALLEGED THAT HER PLEA ATTORNEY
WAS INEFFECTIVE FOR ADVISING HER TO ACCEPT A PLEA AGREEMENT
WHICH CONTAINEDANON-BINDING SENTENCERECOMMENDATIONANDFOR
PURPORTEDLY LEADING HER TO BELIEVE THAT THE NON-BINDING
RECOMMENDATION WOULD BE FOLLOWED, BECAUSE COUNSEL’'S ADVICE
WASAMERE PREDICTION OF WHAT THE COURT WOULD DO AND WHAT HER
SENTENCEWOULDBE,APPELLANT REPEATEDLY INDICATEDONTHERECORD
THAT SHE UNDERSTOOD THAT THE TRIAL COURT DID NOT HAVE TO FOLL OW
THENON-BINDING RECOMMENDATIONSWITHINTHEPLEA AGREEMENT,AND
THERE IS NOTHING INEFFECTIVE ABOUT DEFENSE COUNSEL
RECOMMENDING A PLEA AGREEMENT WHICH CONTAINS A NON-BINDING
SENTENCE PROVISION IN THAT SUCH A PROVISION IS A PERFECTLY
PERMISSIBLE PLEA ALTERNATIVE UNDER STATE AND FEDERAL LAW.

Appdlant contends that the motion court erred in denying her Rule 24.035 motion because,
according to appellant, her plea attorney, in essence, was per se ingffective for recommending that she
enter into a“non-binding plea agreement” because said agreements purportedly “provide no benefits in
exchange for adefendant’ s sacrifice of hisor her right to atrid,” “ strip defendants of the right to withdraw

ther pleaif the agreement is not followed, and “render defendants please unknowing, unintdligent and
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involuntary . . . by creating theilluson” that the terms of the plea agreement would be followed (App.Br.
25).
A. Standard of Review.

Appdlatereview of the denid of a post-convictionmationislimited to the determinationof whether
the findings of fact and conclusions of law are "clearly erroneous.” Statev. Tokar, 918 SW.2d 753, 761
(Mo. banc 1996), cert. denied 117 S.Ct. 307 (1996); Supreme Court Rule 24.035(k). Findingsof fact
and conclusions of law are clearly erroneous only if, after areview of the entirerecord, the court isleft with
the definite and firm impression that a mistake has been made. State v. Taylor, 929 S.W.2d 209, 224
(Mo. banc 1996), cert. denied 117 S.Ct. 1088 (1997). On review, the mation court's findings and
conclusions are presumptively correct. Wilson v. State, 813 S.W.2d 833, 835 (Mo. banc 1991).

To show ineffective assistance of counsd, appellant must show that his counsel "falled to exercise
the customary skill and diligence that a reasonably competent attorney would perform under smilar
circumstances,” Strickland v. Washington, 466 U.S. 668, 689, 104 S.Ct. 2052, 2065, 80 L.Ed.2d
674 (1984), and that he was prejudiced by his counsd's falure to competently perform. 1d. Prgudice
exists when there is a reasonable probability that, but for counsdl's ineffectiveness, the result would have
beendifferent. Strickland, 466 U.S. at 694, 104 S.Ct. at 2068. Where adefendant pleadsguilty, clams
of ineffective assistance of counsel are only revant asthey affect the voluntarinessand understanding with
which the pleawas made. Hicksv. State, 918 S.\W.2d 385, 386 (Mo.App. E.D. 1996).

B. Facts.
Appdlant wasinitidly charged with two counts of firgt degree statutory sodomy, one count of first

degree statutory rape, two counts of endangering the welfare of a child in the first degree, and four counts
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of second degree child molestation (PCRLF 6-9). The origina plea agreement in this case was thét in
exchange for her plea, the state would recommend sentences of 17 yearson the statutory rape and sodomy
chargesand 3 years onthe endangering the welfare of a child counts and would recommend that appellant
be given probation after 120 days incarceration under the terms of 8559.115, RSMo 2000, but that this
recommendation for probation would be non-binding on the trid court.

Immediately prior to the pleahearing, the attorneys discovered that gppellant could not be digible
for the 120 day call-back provison because §559.115.5 specificaly States that that provision is not
avallable for statutory rgpe and statutory sodomy charges. The plea agreement was then dtered so that
the state would recommend that appellant be sentenced only on the endangering the welfare of a child
counts, that the state would recommend that appdlant receive three years for those counts, but that
gopelant be caled back after 120 days and granted probationunder 8559.115, and that sentencing on the
other counts would be deferred until gppellant was called back after 120 days. The state would further
recommend that when gppelant was cdlled back, the court would then sentence her on the statutory rape
and gtatutory sodomy charges, giving her sentences of seventeen years on each of them, but suspending
execution of the sentences and granting her probation.

Appelant understood that the court would assess the punishment (LF 19). She had had the
opportunity to discussthe facts surrounding the case with her attorney and with family and friendsand did
not need additiona timeto do so (LF 19, 35). Appdlant understood that the termsof the pleabargain were
17 years on each of the sodomy counts and the rape counts, said sentencesto run concurrently with each
other, and three years onthe endangering the welfare of a child counts, said sentences to run concurrently

with each other, but consecutiveto the 17 year sentences (LF 19, 30). Appdlant understood that the
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prosecutor would recommend a 120 day callback provision and that defense counsa would argue for

probation (LF 19, 30-31). Appellant understood that the court would decide whether to give her

probationor not (LF 30). Appellant understood that thetria court was not bound by the plea agreement,

did not have to accept or honor the pleaagreement, and could assess a punishment greater or lessthanthe

plea bargain agreement (LF 19, 31). Appdlant understood that the plea agreement was only a
recommendationand that she did not have aright to withdraw her guilty pleaif the trid court did not accept

it or did not give appelant probation as argued for by counsd (LF 19, 31).

The court found appellant’s plea to have been voluntarily made with a full understanding of her
condtitutiond rights and the consequences of such a plea (LF 40). The court ordered a presentence
investigation (LF 4, 40). Sentencing was deferred until January 11, 2000 (LF 4). At the sentencing
hearing, the state’' s recommendation was that gppd lant be sentenced only on the endangering counts, that
appellant be sentenced to concurrent sentences of three years on those charges, and appellant be given
120-day shock probation on those countsunder 8559.115 (LF 46, 106). The state said that if the Court
did recal appdlant, the state would recommend straight probation on the statutory rape and sodomy
charges, backed up by sentences of 17 years concurrent on the statutory rape and sodomy charges (LF
46, 47; Tr. 39).

Appdlant indicated that she understood that that would be the state’ s recommendation and that
it was only a recommendation (LF 47). Appellant understood that the Court was not bound by the
recommendation and could impose agreater or lesser sentence thanthat recommended by the prosecutor
(LF 48). Appdlant dso understood that if the Court did not follow the recommendation, she would not

be dlowed to withdraw her guilty plea(LF 48). Appelant said that she wished to continue with her guilty
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plea(LF 48). Appdlant understood that thetria court had the option of bringing her back after 120 days
ofincarcerationbut did not haveto exercise that option (LF 64). At the close of the hearing, the trid
court ruled that it did not fed that a 120-day cal back or probation was appropriate under the
circumstances of the case (LF 102). Thetria court sentenced gppellant to seventeen years on each of the
statutory sodomy countsand onthe rape count, and two three years on each of the endangering the welfare
of achild count (LF 4, 21-24, 102-103). The seventeen year prison sentences were run concurrently to
each other, and the three year sentences were run concurrently with each other, but consecutively to the
17 year sentences (LF 5, 21-24).

An evidentiary hearing was hdd on gppdlant’s Rule 24.035 moation, at which appellant’s plea
counsd, Martin Warhurgt, testified (Tr. 7, et seq.). Warhurst knew that the state's plea offer was not
binding on the court (Tr. 10). He conferred with the local public defender about whether Judge
Moentmann typicaly followed the prosecutor’ s recommendations in plea agreements (Tr. 10). Warhurst
discussed the plea offer on several occasions with appdlant (Tr. 11). Warhurst explained that the
prosecutor would recommend the 120-day call back on the 20-year sentence, but ultimately it would be
up to the judge what sentence she served (Tr. 11). Warhurst told appe lant that he believed it likely that
she would receive the 120-day cdl back (Tr. 12). Although he did not quantify the chances, he did tell
gopdlant it wasunlikdly that the court would give her the twenty year sentence (Tr. 12). Warhurst believed
it was likdy that the court would go aong with the prosecution’s recommendations because such
recommendations are often persuasve tothe court, therecord reflected that appellant dlegedly fdt remorse

and that gppdlant had aclean record, and that the 120-day call back was therefore appropriate (Tr. 24).
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Warhurst never guaranteed appdlant that she would get the plea bargain (Tr. 25-26). Warhurst never
represented that what he fdlt likely to happen would, in fact, happen (Tr. 26).

The motioncourt found that appedlant had entered her guilty pleas “with afull undersanding of the
circumstances surrounding the pleaagreement” and that gppellant “wasfully aware that the Court need not
follow the recommendetions of the State as to sentencing, and further, that [appellant] would not be
permitted to withdraw her pleas of guilty inthe event the Court determined to grant sentences greeter than,
or lessthanthose recommended by the State and that use of the statutory 120 day rule waswithinthe total
and absolute discretion of the Court and that the recommendations of the State regarding dl aspects of the
plea agreement and recommendations were non-binding upon the Court.” (LF 177-178).

C. Counsel wasnot ineffectivefor recommending apleawith anon-binding sentencing
recommendation asto probation.

In her brief before the court of gppedls, gppdlant contended that her guilty plea was not made
knowingly and intelligently because counsd dlegedly did not inform her that there was ared risk that the
trid court would decide not to grant her probationbut instead would sentence her. In essence, sheclamed
that she would never have pled guilty if she had thought there was any chancethat the trid court would not
follow the non-binding probation recommendation provison of the plea agreement.

Appdlant has shifted her theory to some extent before this Court in that now she acknowledges
that she had recelved the warnings and advice necessary under the relevant casalaw, as discussed below,
regarding the fact that the probation recommendationwas non-binding onthe court (App.Br. 38, 44-45).
Appdlant’s argument now is essentidly that to recommend a plea agreement which contains anon-binding

recommendationas one of its provisonsisper se ineffective assstance onthe part of defense counsd and
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that suchan agreement, by necessity, renders a pleainvoluntary, unknowing, and unintdligent. Smply put,
ingppellant’ sview, no defendant anywhere could ever knowingly and intdligently and voluntarily agreeto
anon-binding provison within a plea agreement . Thus, gppelant now asksthis Court for the first time
to overrule Missouri caselaw whichprovides for non-binding sentencing recommendations and, of course,
to vacate her own convictions and sentences (App.Br. 65).

To begin with, gopdlant in her brief and respondent in its brief below repeatedly use the term
“nonbinding plea agreement,” but this is a misnomer. The accurate term for what is a issue is a“non-
binding sentencing recommendation” that the parties have agreed to make part of a plea agreement, and
the term“non-binding” means only that if the tria court does not follow the recommendationthat is deemed
“non-binding,” it is not required to dlow the defendant to withdraw his or her plea. Harrison v. State,
903 S.W.2d 206, 209, n.2 (Mo.App.W.D. 1995).

In Harrison v. State, the defendant pled guilty to five out of twenty feony counts originaly
charged. In exchange for this plea, the State agreed to dismiss the fifteen other counts and make a non-
binding recommendation that the sentences be served concurrently. 1d. Despite the dtate's
recommendation, the tria court sentenced the defendant to consecutive terms of imprisonment. | d.

The defendant argued that the sentencing court violated Rule 24.02 by not dlowing her to withdraw
her quiltypleas. 1d. The defendant aso relied onSchellert v. State, 569 S.W.2d 735 (Mo.banc 1978),
as appellant does here. In Schellert, this Court found that if the court rejects the plea agreement, the
court shdl informthe parties of that fact, advise the defendant inopen court that the trid court is not bound

by the agreement, and alow the defendant to withdraw hisplea. Id. at 739.
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The Court of Appeds, Western Didtrict, noted that under this Court’sdecison in Schellert, a
defendant must be alowed to withdraw her plea when a sentence concessi on has been negotiated, and the
court decides not to followthe State’ srecommendation.? Harrison, supra. The Court of Appeals went
on to observe that at firgt blush, it would appear that the sentencing court had violated Rule 24.02, which
was based on this Court’s holding in Schellert. Harrison, supra at 208. However, the Court of
Appeds drew adigtinctionbetweena“ plea agreement” and a* non-binding recommendation,” noting that
the difference involves “the issue of whether the agreement includes a genuine sentence concesson.” | d.
Unlike the facts in Schellert, the facts in Harrison show that dl parties knew that the state would be
meaking a “non-binding recommendation” — “non-binding” in the sense that the court would not have to
alowthe defendant to withdraw his pleaif the court did not follow the prosecutor’ s recommendation. The
Court of Apped s found no issue of “ substantia fairness’ nor adenia of sentenced concessionsin that the
defendant obtained the dismissd of the counts she bargained for and that it was within the parameters of
the agreement between the prosecution and defendant that it was only meking a non-binding
recommendationthat thetria court wasfreeto reject without alowing her to withdraw her plea. 1d. at 209-
210. Smply put, the partiesagr eed that the recommendationwould be non-binding and that thetria court

was free to rgect the recommendation without having to let the defendant withdraw her plea.

This Court’ sholdingin Schellert has been embodied in Supreme Court Rule 24.02(d)(4), which

states that if the trid court rejects the plea agreement, the court shdl inform the parties and afford the

defendant the opportunity to withdraw his plea.
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Other Missouri cases have aso recognized the use of non-binding sentence recommendations as
part of apleabargain.® See Comstock v. State, 68 SW.3d 561 (Mo.App.W.D. 2001) (affirming non-
binding sentence recommendation); Simpson v. State, 990 SW.2d 693 (Mo.App.E.D. 1999)
(recognizing that plea agreement may include provisions for non-binding recommendations, but reversing
because record reflected a true plea agreement, not a non-binding recommendation); Stufflebean v.
State, 986 S.W.2d 189 (Mo.App.W.D. 1999) (affirming use of non-binding sentence recommendation
asprovisonof pleaagreement); Good v. State, 979 S.\W.2d 196 (Mo.App.W.D. 1998) (recognizing use
of non-binding recommendations, but reversing because under “unique circumstances’ of case, it was not
clear that defendant understood).

The federal courts also dlowfor anon-binding sentence recommendations as part of pleabargains.
Federa Rule of Crimina Procedure 11(e)(1)(B) expresdy provides that the prosecutor and attorney for
defendant may agree that upon defendant’ s entering a plea of guilty, the prosecution will “recommend,
or agree not to oppose the defendant’ s request for a particular sentence or sentencing range, or that
apaticular provison of the Sentencing Guiddines, or policy statement, or sentencing factor isor isnot
goplicable to the case. Any such recommendation or request is not binding on the court.”
(Emphasis added). See, e.g., White v. United States, 308 F.3d 927 (8" Cir. 2002); United States

v. Rhodes, 253 F.3d 800 (5™ Cir. 2001);United States v. Schmader, 650 F.2d 533 (4" Cir. 1981)

3Appdlant, in an gppendix to her brief, cites data gathered from an informal poll of district public
defenders as to which Missouri judicid circuits use "non-binding plea agreements.” (App.Brf. 36). This
evidence is not properly part of the record and is improper hearsay evidence and should be disregarded.

Respondent has filed a motion to strike gppellant's appendix for these reasons.
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cert. denied, 454 U.S. 898 (1981); United States v. Henderson, 565 F.2d 1119 (9" Cir. 1977),
cert. denied, 435 US 955 (1978).

Despite the fact that agreements such as that in appellant’s case are permissible under Missouri
law, indeed despite the fact that such agreements are expressly provided for by the Federal Rules of
Crimina Procedure, which as drafted conformed to the ABA Standards Relating to Pleas of Guilty 81.5
(Notes of Advisory Committee on1979 amendmentsto Federal Rule of Crimina Procedure 11), gppelant
inggts that such agreements are unfair (App.Br. 36-37).

Appdlant asserts that the agreements “obfuscate], maign[], and damagg] the clear and far
parametersof plea bargain agreements contemplate Schellert.” (App.Br. 36). They donot. Attheheart
of Schellert’s halding is the principle of fairness —that plea bargaining be conducted so that the terms
agreed upon by both sides be upheld. “If plea bargaining is to fulfill its intended purpose, it must be
conducted fairly on both sides and the results must not disgppoint the reasonable expectations of either.”
Schellert, supra, a 739 (citation omitted). Thus, if the parties agree to a certain genuine sentence
concessiononthe part of the Sate, then clearly the defendant is entitled to see that concessongranted or
be dlowed to withdraw from the plea agreement because he agreed to plea in exchange for a genuine
sentence concession. But where the parties, as part of the agreement, agree that any gven
recommendation will not bind the court, and where the partiesknow and understand that that is what they
have agreed to, then both parties — defendant and the state — are equdly entitled to have that provison
enforced as part of the agreement. A defendant cannot complain that a plea agreement is fundamentaly

unfair when the terms he or she agreed to are uphed.
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In Schellert, the defendant did not agree as part of his plea bargain that the sentencing
recommendation would not be binding on the court. But in gppdlant’s case, she agreed that the
recommendation would not be binding. There are no grounds under Schellert or any other authority to
hold that it is fundamentdly unfar to uphold the terms of a plea agreement that appdlant knowingly and
voluntarily agreed to.

Appelant asserts that the agreements midead defendants into believing they have “improved their
chances for alesser sentence.” (App.Br. 36).

This is not true. Defendants who enter into such agreement have improved their chances for a
lesser sentence. Certainly if the prosecutor recommends alesser sentence, there is a greater chance that
the defendant will receive this benefit than if the prosecutor had made no such recommendation. The
defendant knows that this recommendation is not a guarantee because the defendant agreed that the
recommendation would not be binding on the court and thus the court would not have to go dong with it.
The defendant knows it is not a guarantee but agrees because he stands a better chance of getting the
sentence recommendation if the prosecutor stands behind it than he would if the prosecutor said nothing
a al. Since the defendant knows it is not a guarantee, it cannot be said that the defendant is mided into
anything smply because he agreed to a non-binding sentencing recommendation.

Furthermore, in the present case, gopelant — eventhough she did not get probation as she hoped
— did get subgtantial sentencing benefits as a result of the agreement. Appdlant faced up to three life

sentences on the statutory rape and statutory sodomy charges, two five year sentences on the endangering

“Obvioudy, defendants can be mided into agresing to a plea bargain if, for example, counsel

assures them or promises them a certain result. Aswill be discussed below, thisis not the case here.
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the welfare of a child charges, and four one-year sentences onthe child molestationcharges. Inreturnfor
her pleg, as she had bargained for, the child molestation charges were dropped, she received only three
year sentences on the endangering counts, and only 17 years on the statutory sodomy and rape charges,
resulting in atota sentence of 20 years.

Appdlat contends that defendants who enter into such plea agreements face the same
consequences they would faceif they persisted in their pleas of not guilty and proceeded to trid (App.Br.
36). Agan, thisisnot true. Firg of dl, the defendant actudly has the advantage of the prosecution to a
certain extent advocating on his or her behalf for alesser sentence or probation or concurrent sentences,
etc. This, while not aguarantee, is certainly an advantage that a defendant would not have at trid.

Secondly, defendantswho enter into open pleas or blind pleas do not get the advantage of the state
recommending a lower sentence. Persons making an open plea or blind plea are arguably a more of a
disadvantage then persons entering into a plea such asappellant’s. Doesthis mean that defendants should
not be alowed the opportunity to “throw themselves upon the mercy of the court?” Should this option
amply be diminated and defendants be forced to go through ajury trid?

Hndly, it must beremembered that there are other mativations for pleading guilty rather thangoing
to trid. Defendants may not wish to go through the time, the stress, the expense, the embarrassment, or
the notoriety and publicity of going to trid. They may not wishto put their families and friends through the
orded. They may not wish to put the victim through the orded. They may smply want to own up and take
respongbility for whatever crime they committed.

As appdlant hersdlf notes, defendants are not entitled to pleaoffersfromthe State (App.Br. 28).

But if the State does make an offer — even if that offer hgppens to include a non-binding recommendation
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—, surely a defendant is entitled to agree to it if he believes it may be to his benefit. Aslong as that
defendant knows and understands the consequences of the agreement, he should be able to accept it if he
wishes.

In short, agreements such as that in appellant’s case are not per se unfar. They benefit
defendants and facilitate pleabargaining and the efficent and just dispositionof crimind cases. Tooverrule
Harrison and find that non-binding plea recommendations are categoricaly impermissible — as gppellant
requests — would deprive both defendants and the prosecution of aviable plea dterndtive — an dternative
that has been long recognized by the federa courts —and an dternative which may hep defendantsreach
aresolution of the charges againgt themwithout compelling them to a public trid which they, for whatever
reason, may wish to avoid.

D. Appellant knew and under stood the consequences of the agreement she made.

Asjust discussed, non-binding sentencing recommendations are permissible and useful options that
can be usad in reaching plea agreements, and are far and equitable as long as the defendant knows and
understands the non-binding nature of the term to which he or sheis agreeing.

Inthe present case, gppdlant now concedesthat she was givenauffiaent warning of the nature and
consequences of her agreement, pursuant to Harrison, supra, and Good, supra. (App.Br. 38, 44-45).
Appdlant does go on, however, to argue that she believed the recommendation would be followed, that
her belief was reasonable, that she was “lulled into believes that these words [the warnings| are only part
of thedrill.” (App.Br. 46), and that she did not truly understand the ramifications. Essentidly, thisisaclam

that she pled guilty based on a mistaken belief on what her sentence would be.

22



When an appdlant clams to have pled guilty based onamistakenbelief about hisor her sentence,

the reviewing court looks to see whether there is areasonable basisinthe record for such abelief. Cope
v. State, 989 SW.2d 265, 266 (Mo.App.E.D. 1999). Only when it appears that appdlant’s belief is

based on pogtive representations on which he or sheis entitled to rely will reviewing court’ s rule that the

gppellant’ smistakewas reasonable. 1d. While anindividud may proclam shehad a certain belief and may

even have subjectively believed it, relief will not be granted if it was unreasonable for her to entertain such
a beief at the time of the pleahearing. Krider v. State, 44 S.\W.3d 850, 857 (Mo.App.W.D. 2001);
see also Johnson v. State, 921 SW.2d 48, 50-51 (Mo.App.W.D. 1996). Where, in light of the guilty
plearecord, thereis no reasonable basis for the movant’ s belief, movant is not entitled to relief. Krider,
supra.

Moreover, “a plea does not become involuntary because a movant expects a lighter sentence.”
Id. “Further, amere prediction or advice of counsd does not congtitute lega coercionnor render aguilty
pleainvoluntary.” 1d.; White v. State, 954 SW.2d 703, 706 (Mo.App.W.D. 1997).

InBauer v. State, 949 S.W.2d 248, 249 (Mo.App.S.D. 1997), the defendant argued that he

made his guilty plea under the belief that he would receive probation after only serving 120 days, as
opposed to the seven year sentence hereceived. The Court of Appeds, Southern Didrict, rejected his
clam, noting that expectation of alighter sentence than actudly received does not make apleainvoluntary.

Id. The court aso noted that appellant was only told that they would request 120-day callback and that
gppellant was fully aware that the 120 day call back was discretionary with the court. 1d. at 250.
In Stevensv. State, 770 S.W.2d 496, 497 (Mo.App.E.D. 1989), the defendant contended that

his plea counsd was ineffective, in part, because he had advised Stevens that he would receive probation
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if he pled gquilty. The court of gpped s found that any belief Stevens had that he was guaranteed probation
“was unreasonable because he was dearly disabused of this by the guilty pleacourt’ sthorough explanation
of the range of punishment and itspower to grant whatever sentence or probationit believed proper.” See
also Lewisv. State, 880 SW.2d 339 (Mo.App.S.D. 1994) (appelant clamed he relied on counsd’s
representations that he would get probation); Grayse v. State, 817 S.\W.2d 640, 642 (Mo.App.S.D.
1991) (appellant claimed he relied on counsd’ s advise as to the probability of alenient sentence).

In the present case, the record belies appdlant’s assertions that she did not know there was a
chancethe court might not follow the recommendations of the plea agreement.  Appellant understood that
the court would decide whether to give her probation or not (LF 30). At the time of her plea, gppellant
stated that she understood that thetrial court was not bound by the pleaagreement, did not have to accept
or honor the plea bargain, and could assess a punishment greater or less than the plea bargain agreement
(LF 19, 31). Appdlant understood that the pleabargain was only arecommendationand that she did not
have aright to withdraw her guilty pleaif the trid court did not accept it or did not give gppellant probation
as argued for by counsdl (LF 19, 31).

At sentencing, appellant indicated that she understood that the plea agreement, as stated by the
prosecutor, would be the state's recommendation and that it was only a recommendation (LF 47).
Appdlant understood that the Court was not bound by the recommendation and could impose a greater
or lesser sentence than that recommended by the prosecutor (LF 48). Appellant also understood thet if
the Court did not follow the recommendation, she would not be alowed to withdraw her guilty plea (LF

48). Appdlant understood that the trid court had the option of bringing her back after 120 days of

24



incarceration but did not have to exercise that option (LF 64). Appellant said that she wished to continue
with her guilty plea (LF 48).

At the evidentiary hearing, appdllant admitted that her counsel had told her that the plea
arrangement was not binding on the court and that no one had the authority to bind the court to bringing
her back after 120-days and giving her probation(Tr. 53). Shedso admitted being awarethat if the court
opted not to follow the 120-day call-back recommendation, she would not be alowed to withdraw her
plea(Tr. 53). Appdlant admitted that counsel had told her that the judge did not have to follow the 120-
day recommendation and that she could not withdraw her plea (Tr. 56).

Furthermore, appellant’ s plea counsdl testified that he had explained to gopdlant that ultimately it
would be up to the judge what sentence she served (Tr. 11). And while plea counsd told appdlant that
he thought it likely that the court would go aong with the state’ s recommendation, counsel also stated that
he did not quantify the chances, and never guaranteed gppdlant that she would get the plea bargain, and
never represented that what he fdlt likely to happen would, in fact, happen (Tr. 25-26).

In the present case, appellant’ sreal complaint is that she did not get the sentence she hoped for,
probation. Therecord amply indicatesthat appellant wasinformed and understood that it wasdiscretionary
withthe trid court asto whether she would get the 120-day callback probation. Her attorney did nothing
more than make a prediction when he sad he believed that the trid court would follow the Sa€'s
recommendationand give her the 120-day callback. Asnoted above, Missouri caselaw isclear that amere
prediction or advice of counsel does not condtitute lega coercion nor render a guilty plea involuntary.

White v. State, 954 SW.2d 703, 706 (Mo.App.W.D. 1997).
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Ultimatdy, gopellant’s clam fails because as the record at the plea and sentencing hearing
demondtrates, and as she hersdlf admits, she knew that the tria court did not have to follow the terms of
the plea agreement and give her 120-day calback. Thereis no evidence that her counsel or anyone else
ever promised her she would receive the 120-day callback and while appellant isdisappointed, to say the
leadt, that she did not receive the lenient sentence for which she hoped, this fact alone does not establish
that her pleawas not involuntary. Nor has gppd lant presented any evidence demondtrating that counsel
was ineffective for recommending that gppdlant take the plea under the circumstances. Appdlant’sclam

iswithout merit and should be denied.
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.

THEMOTIONCOURT DID NOT ERRINOVERRULING APPELLANT'SRULE
24.035 MOTION, IN WHICH SHE ALLEGED THAT COUNSEL WASINEFFECTIVE
FOR FAILING TO OBJECT WHEN THE COURT SENTENCED HER ON ALL FIVE
COUNTS, INSTEAD OF DEFERRING SENTENCING ON THE CLASSAFELONIES,
BECAUSE THERE WASNOMERITORIOUSOBJECTIONFOR COUNSEL TOMAKE
IN THAT THE DEFERRED SENTENCING WASONLY ARECOMMENDATION AND
WASONLY NECESSARY IF THE TRIAL COURT PLANNED TO GIVE APPELLANT
PROBATION,AND THE TRIAL COURT WASWITHIN ITSDISCRETIONTOREJECT
THISRECOMMENDATION AND SENTENCE APPELLANT, INSTEAD OF GIVING
HER PROBATION.

APPELLANT’'SOTHER ARGUMENTS--THAT THE TRIAL COURT SHOULD
HAVE ALLOWED HER TO WITHDRAW HER PLEA WHEN IT DECIDED NOT TO
DEFERSENTENCING ~WASNOTRAISEDIN APPELLANT SRULE24.035MOTION
AND ISTHEREFORE WAIVED. IN ANY EVENT, THE TRIAL COURT WASUNDER
NO OBLIGATIONTO ALLOW APPELLANT TOWITHDRAW HERPLEABECAUSE
IT DID NOT ALTER THE TERMSOF THE PLEA AGREEMENT BY SENTENCING
HER ONALL COUNTSIN THAT DEFERRING SENTENCING ON THE STATUTORY
RAPE AND SODOMY CHARGES WAS CONTINGENT UPON THE COURT

GRANTING HER 120-DAY SHOCK PROBATION.
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Appdlant raises two pointsin her second point. She claims (1) that the trial court should have let
her withdraw her plea when the court determined it would not defer sentencing on the statutory rape and
sodomy chargesand (2) that her attorney wasineffective for faling to object whenthe tria court sentenced
her on dl five counts, ingtead of just on the class D fdonies of endangering the welfare of a child.

A. Standard of Review.

Appdlatereview of the denid of apost-convictionmationis limited to the determination of whether
the findings of fact and conclusons of law are "dearly erroneous.” Statev. Tokar, 918 SW.2d 753, 761
(Mo. banc 1996), cert. denied 117 S.Ct. 307 (1996); Supreme Court Rule 24.035(k). Findingsof fact
and concdlusions of law are clearly erroneous only if, after areview of the entirerecord, the court isleft with
the definite and firm impresson that a mistake has been made. State v. Taylor, 929 S.W.2d 209, 224
(Mo. banc 1996), cert. denied 117 S.Ct. 1088 (1997). On review, the motion court's findings and
conclusions are presumptively correct. Wilson v. State, 813 S.W.2d 833, 835 (Mo. banc 1991).

To show ineffective assstance of counsd, appelant must showthat his counsdl "faledto exercise
the customary skill and diligence that a reasonably competent attorney would perform under smilar
creumgances,” Strickland v. Washington, 466 U.S. 668, 689, 104 S.Ct. 2052, 2065, 80 L.Ed.2d
674 (1984), and that he was prgjudiced by his counsd's falure to competently perform. 1d. Prgudice
exigswhen thereis a reasonable probahility that, but for counsd's ineffectiveness, the result would have
beendifferent. Strickland, 466 U.S. at 694, 104 S.Ct. at 2068. Where adefendant pleads guilty, clams
of ineffective assistance of counsdl are only relevant as they affect the voluntarinessand understanding with
which the pleawas made. Hicksv. State, 918 S.\W.2d 385, 386 (Mo.App. E.D. 1996).

B. Facts.
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The origind plea agreemert in this case was that in exchange for her plea, the state would
recommend sentences of 17 years on the statutory rape and sodomy charges and 3 years on the
endangeringthewelfareof achild counts and would recommend that gppellant be given probation after 120
days incarcerationunder the terms of 8559.115, RSMo 2000. The attorneys later learned, however, that
gopellant could not be digible for the 120 day call-back provisonunder 8559.115.5 for the statutory rape
and statutory sodomy charges. The plea agreement wasthendtered so that the state would recommend
that appelant be sentenced only on the endangering the welfare of a child counts, that the state would
recommend that appellant receive three years for those counts, but that appellant be called back after 120
days and granted probation under 8559.115, and that sentencing on the other counts would be deferred
until appellant was called back after 120 days. The state would further recommend that when gppdllant
was cdled back, the court would then sentence her on the statutory rape and statutory sodomy charges,
giving her sentences of seventeen years on each of them, but suspending execution of the sentences and
granting her probeation.

Appdlant understood that the court would assess the punishment (LF 19). Appellant understood
that the terms of the plea bargain were 17 years on each of the sodomy counts and the rape counts, said
sentences to run concurrently with each other, and three years on the endangering the welfare of achild
counts, said sentences to run concurrently with each other, but consecutive to the 17 year sentences (LF
19, 30). Appdlant understood that the prosecutor would recommend a 120 day callback provison and
that defensecounse would arguefor probation (LF 19, 30-31). Appellant understood that the court would
decide whether to give her probation or not (LF 30). Appellant understood that the trid court was not

bound by the plea agreement, did not have to accept or honor the plea agreement, and could assessa
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punishment greater or lessthanthe pleabargainagreement (LF 19, 31). Appd lant understood that the plea
agreement was only arecommendation and that she did not have aright to withdraw her guilty pleaif the
trid court did not accept it or did not give appellant probation as argued for by counsel (LF 19, 31).

At the sentencing hearing, the stat€' s recommendati onwas that gppellant be sentenced only onthe
endangering counts, that gppellant be sentenced to concurrent sentences of three years on those charges,
and appdlant be given 120-day shock probationonthose countsunder 8559.115 (LF 46, 106). Thedate
sad that if the Court did recdl appelant, the state would recommend straight probation on the statutory
rape and sodomy charges, backed up by sentences of 17 years concurrent on the statutory rape and
sodomy charges (LF 46, 47; Tr. 39). Appdlant indicated that she understood that that would be the
state' s recommendation and that it was only arecommendation (LF 47). Appellant understood that the
Court was not bound by the recommendation and could impose a greater or lesser sentence than that
recommended by the prosecutor (LF 48). Appellant dso understood that if the Court did not follow the
recommendation, she would not be alowed to withdraw her guilty plea (LF 48). Appdlant sad that she
wished to continue with her guilty plea (LF 48). Appellant understood that the trid court had the option
of bringing her back after 120 days of incarceration but did not have to exercise that option (LF 64).

Thetrid court ruled that it did not fed that a 120-day cdl back or probationwasappropriateunder
the circumstances of the case (LF 102). Thetrid court sentenced gppellant to seventeen years on each
of the statutory sodomy countsand on the rape count, and two three years oneach of the endangering the
welfare of a child count (LF 4, 21-24, 102-103). The seventeen year prison sentences were run
concurrently to each other, and the three year sentences were run concurrently with each other, but

consecutively to the 17 year sentences (LF 5, 21-24).
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Defense counsdl observed that it had been the recommendation of the state that appellant be
sentenced that day only on the endangering the welfare of a child counts, and that she then be returned for
adecision regarding the seventeen-year sentences on the other charges (LF 106). Defense counsdl was
concerned that if the court did not follow these recommendations, the court would not have the authority
to bring appellant back before it, and she would have to serve 85 percent of her sentence before being
eligible for parole (LF 106). The court observed that the 85% rule did not gpply to statutory sodomy or
rape convictions and that the norma probation and parole guidelines applied (LF 106). After sentencing,
aopdlant still gated that she had no complaints about counsdl’ s services (LF 105).

An evidentiary hearing was hdd on gppdlant’s Rule 24.035 moation, at which appellant’s plea
counsd, Martin Warhurgt, testified (Tr. 7, et seq.). Warhurst knew that the state's plea offer was not
binding on the court (Tr. 10). Warhurst discussed the plea offer on severa occasions with appellant (Tr.
11). Warhurst explained that the prosecutor would recommend the 120-day cdl back on the 20-year
sentence, but ultimatdy it would be up to the judge what sentence she served (Tr. 11). Warhurst never
guaranteed gppdlant that she would get the pleabargain (Tr. 25-26). Warhurst never represented that
what he fdt likely to happen would, in fact, happen (Tr. 26).

C. Analysis.

Appdlant asserts that counsd was ineffective for faling to object when the trid court sentenced
aopelant on dl five counts instead of just the two Class D felonies. Counsdl was not ineffective because
therewas no meritorious objection counsdl could have made, inthat the trial court wasfreeto act asit did.

Defense counsdl had no grounds to object because the sentencing recommendations in the case

at bar were non-binding and the trid court was free to accept or regject the recommendations as it saw fit.
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In the case of non-binding recommendations, the trid court is not obligated to alow a defendant to revoke
hispleaif the trid court should opt not to follow the recommendeation. Stufflebean v. State, 986 S.W.2d
189, 193 (Mo.App.W.D. 1999), Harrison v. State, 903 SW.2d 206 (Mo.App.W.D. 1995). The
record repeatedly reflects that al parties understood the sentencing recommendations to be non-binding
recommendations (LF 19, 31,47,48; Tr. 10, 53, 56). Included in this understanding was the fact
that the possible deferred sentencing was amere recommendation, just asthe 120-day callback provison
and the length of the sentences were. Defense counsd himsdlf acknowledged that it was a mere
recommendation when he reminded the court that “it was the recommendation of the State that she be
sentenced today only on Counts IV and V, and that she be returned for a decision as to whether the
sentence on the seventeenyears.” (LF 106) (emphasis added). Even the postconviction motion points out
that “dthough the Court rejected the suggestion of the 120 day cal back program, it followed the terms
of the State’ sother recommendations exactly (LF 127) (emphasis added), asit wasfreetodo (LF 19,
31, 47, 48; Tr. 10, 53, 56).

Secondly, the possible deferred sentencing was contingent upon the court deciding to grant
gopdlant 120-day calback on the class D fdonies. In fact, the only reason the deferred sentencing
recommendation was madewasinorder that gopellant might have the possibility of doing 120-day shock
incarceration, followed by probation. Appellant was prepared to walk into court and plead guilty without
adeferred sentencing provision; the only reason it was added was in order to accommodate the statutory
bar againgt granting 120-day shock probationona statutory rape or sodomy charge. As defense counsel
himsdf tedtified at the evidentiary hearing, the initid plea offer was 17 years on each of the more serious

felonies and three years oneach of the class D fdonies (Tr. 9). The prosecutor would recommend 120-
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day cdl back (Tr. 10). However, according to defense counsd, immediately prior to entering theplea, they
learned that appellant could not recelve 120-day cal back on the class A fdonies (Tr. 12-13). Section
559.115.5 prohibits using the 120-day callback provision for persons convicted of statutory rape or
statutory sodomy. Defense counsel sad that they then restructured the offer and this was explained to
appdlant (Tr. 13-14).

At the sentencing hearing, the prosecutor explained the plea agreement asfollows:
Y our Honor, the State agreed to recommend the sentence of thee years on each
of the two Class D fdonies, and that those sentences run concurrently, and that she be
committed and serve those under the 120-day rule with the Court reserving jurisdiction
under Section 559.115.
In addition, that if the Court does that, she—if the Court does recal her or
whatever happens — she would eventualy be sentenced to 17 years consecutive for the
statutory rape and the statutory sodomy . . . charges.
(LF 46) (emphasis added). The statealso sad that assumi ng the trid court called appellant back, they
would recommend draight probation on the longer sentences (LF 47). Appelant indicated that she
understood that that would be the state’ s recommendation, that it was only arecommendetion, that the
court was not bound by the recommendation, and that if the court did not follow that recommendation, she
would not be dlowed to withdraw her guilty plea (LF 31, 47-48).

The record thus reflects that the deferred sentencing was contingent upon the court deciding it
would use the 120-day cdlback rule, which everyone, induding appellant, understood was completdy

within the court’ s discretion and that, if the court did not accept dl of the state' s recommendations, there
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would be no grounds for withdrawing the plea. Put another way, the court did not have to decide to call
back gppdlant after 120-days incarceration and place her on probation. If the tria court knew, as it
obvioudy did, on the day of sentencing that it had no intention of caling gppellant back and granting her
probation, there was no reason to delay sentencing on the class A chargesaswell. Thus, sncetheterms
of the plea agreement dways contemplated that delayed sentencing on the statutory rape and sodomy
charges would be contingent, there was no meritorious objection for counsel to make.

Appdlant aso asserts that the trid court “dtered” the terms of the plea agreement because it
sentenced her right away on dl five counts instead of just on the two class D felonies, and deferring
sentencing on the statutory rape and statutory sodomy charges.  She cites to Supreme Court Rule
24.02(d)(4) which states thet if the tria court rgects a plea agreement, it shall dlow the defendant to
withdraw hisor her plea. She further tries to argue that while she knew that she could not withdraw her
guilty pleaif thetria court did not grant her the 120-day callback and the probation for the other counts,
no one ever pecificdly informed her that the dleged agreement to delay sentencing was not binding onthe
Court.

Thisdamwas not raised ingppellant’ sRule 24.035 motion. The clam in gppellant’s motion was
that counsdl wasineffective for faling to timey object to the court’ s sentencing on the more serious felonies
and for failing to timely clarify for the Court that appellant’s plea agreement was dlegedly that she be
sentenced first on the Class D felonies (LF 124). In her motion, gppellant argues that the record reflects
that she only anticipated sentencing on the two D felonies and that she was prejudi ced because she did not
have the opportunity to rediscuss withthe state her sentences on the more serious felonies. Appdlant dso

pled that her pleawas unknowing, uninteligent, and involuntary because she dlegedly never knew that the



court had the discretion to sentence her on dl counts athough she admits knowing that the court did not
have to follow the sentence recommendations (LF 128).

Appdlant never pled that thetrid court should have let her withdraw her plea because the court
dlegedly was not going to follow the plea agreement. “Claims which were not presented to the motion
court cannot be raised for the first time onappeal.” Amrinev. State, 785 SW.2d 531, 535 (Mo. banc
1990), cert. denied 498 U.S. 881 (1990); Statev. Clay, 975S.W.2d 121, 144 (Mo.banc 1998), cert.
denied 525 U.S. 1085 (1999). “Groundsfor reief not listed in the post-conviction motionsare waived.”
Yoakum v. State, 849 SW.2d 685, 689 (Mo.App. W.D. 1993). This Court should not review any
clam that the trid court should have alowed appdlant to withdraw her plea.

Inany event, the damiswithout merit because, as explained above, the trid court did not ater the
terms of the pleaagreement by not deferring sentencing on the statutory rape and sodomy charges because
it was dways contemplated within the terms of that agreement that sucha dday in sentencing would have
been contingent upon the court granting appellant 120-day shock probation.

Appd lant assertsthat implidt inthe agreement wasthat if the court chose not to sentence gppe lant
to the 120-day callback program, “the State and the defense would have further discussions regarding the
State’' srecommendations’ on the statutory rape and statutory sodomy counts (App.Br. 61). Respondent
isnot aware of any evidenceinthe recordthat indicateswhatsoever that the State and defense counsel ever
intended to have “further discussons’ regarding the State’ s recommendations.  Furthermore, the record
reflects that there would be no reason for further discussions since it was made perfectly clear at the plea
hearing and the sentencing hearing that the state would recommend probation on the statutory rape and

sodomy counts backed up by sentences of 17 years (PCRLF 30, 46-47).
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Hndly, aopdlant cites to Good v. State, 979 SW.2d 196 (Mo.App.W.D. 1998), wherein the
Court of Appedals, Western Didtrict, held that the pleacourt erredinnot persondly ingructing the defendant
at thetime of her guilty pleathat she would not be permitted to withdraw her pleaof guilty if the court opted
notto follow the state’ srecommendationfor 120-day callback. Appellant arguesthatGood * demonstrates
how important it is that eachindividua defendant understand the court’ s obligations with respect to his or
her nonbinding plea agreement.”

Good does not assst gppellant. First of dl, the reason for the reversal in Good was because in
thet case, defense counsd told the defendant that while the law was that she would not be able to withdraw
her plea, the arcuit courts " uniformly” alowed a defendant to withdraw her pleaif, for any reason, the court
did not follow the terms of the pleaagreement. Good, supraat 199. Defense counsd in Good essentiadly
misrepresented how the law applied to the defendant’ s Situation by informing her that, notwithstanding the
law, she would be alowed to withdraw her plea.

In the present case, there is nothing in the record to indicate that the law was misrepresented to
gopelant. The record reflects that appe lant knew the state’ s recommendations were non-binding.

In sum, then the motion court did not clearly err in overruling gppdlant’s Rule 24.035 motion
counsel was not ineffective infailing to obj ect whenthe court sentenced appelant on dl five counts because
there was no objection to be made in that the trid court acted within its discretion in declining to give
gopdlant probation and the sentence deferra recommendation was relevant only if the court were going

to grant appellant probation. Appdlant’s cdlaim is without merit and should be denied.
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CONCLUSION

In view of the foregoing, respondent submits that the denia of appellant’ s Rule 24.035 motion be
affirmed.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd

KAREN L. KRAMER
Assigant Attorney Generd
Missouri Bar No. 47100

P. O. Box 899
Jefferson City, MO 65102
(573) 751-3321

Attorneys for Respondent
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